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Arising out of Order-in-Original No 24/Ref/ST/DC/2016-17 dated 19.05.2016 Issued by:
Deputy Commissioner, Central Excise, Din: Gandhinagar, A'bad-II1.

314"1wbt1f /~ q)f ';:Jl1=f "C[cf -crm Name & Address of The Appellants/Respondents

M/s. Vanikar Club

sa or@ta-3mgr a orig€ al{ f a1faGr ,f@rant at 3rfl Raffa Tara aa a:
Any person aggrieved by this Order-in-Appeai may file an appeal to the appropriate authority in the0 following way :-·

#t gyc, Ura zyca vi hara r9ta nruf@raw st srfta
Appeal to Customs Central Excise And Service Tax Appellate Tribunal:-

fcrrfn.T~. 1994 cBl" l::TRT 86 sinfa 3r@laat a# 1ITTT cBl" \i'lT~:
Under Section 86 of the Finance Act 1994 an appeal lies to :-

uf2a et#a 9l #ta grc,a zyc vi hara 3r4)Rt1 urzmf@raw 3it.2o, q #ca zrRuza
Irv, nvfl al, 3Tiaralq-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-20,
Meghani Nagar, New Mental Hospital Compound, Ahmedabad - 380 016.
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(ii) ~ ~ cp]" fcrrfn.T •~. 1994 cBl" l::TRT 86 (1) cf> ~ ~
~ Pllll-Jlc!&t''i, 1994 cf> f.TT:r, 9(«)a sifa fefRa f ya.et- 5 'tr 'cfR ~ 'tr cBl" \i'lT
hint yisr er fh mar #a f@sq 3rat at n{ it sat 4Rd ftRt a1fey
(ffi ~ ~ s.ll-Jlfuld "s.l"fu ztf) sjh arr fr ennaf@raw a nrfl fer &, ael # fa
vr4~a a ?a qrrq rra ~hz a aif kja rue # a #i ref hara at
l-JPT, &fl\Jf cBl" l-JPT 3TI"x 'crl<TTllT ·Tzmr uifr u; 5 Garg zIl a ? ai T; 100o/- ha hurt

·m-ifr I 'GfITT ~ cB'l" l-Jtrr, &fl\Jf cB'l" l-Jtrr am 'crlTll<TT TfllT~ ~ 5 c1fflf <TT 50 cl Ta gt at ug
5000I~ cJm=r ~ m1fr I 'GfITT ~ cB'l" l-Jtrr, &fl\Jf cB'l" l-Jtrr 3Tl"x 'crl<TTllT TfllT ~ ~ 5o c1fflf <TT
Uua curt & azi u; 1oooo/ #ha ft ef .

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate Tribunal
Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules 1994
arid Shall be accompanied by a copy of the order appealed against (one of which shall be certified copy)
and should be accompanied by a fees of Rs. 1000/- where the amount of service tax & interest
demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest
demanded & penalty levied is is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10, 000/
where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in
the form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public
Sector Bank of the place where the bench of Tribunal is situated. ·
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(iii) The appeal under sub section and (2A) of the section 86 the Finance Act 1994, shall be filed 'in
For ST.7 as prescribed under Rule 9 & (2A) of the Service Tax Rules, 1994 and shall be accompanied
by a copy of order of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of
which shall be a certified copy) and copy of the order passed by the Central Board of Excise & Customs /
Commissioner or Dy. Commissioner of Central Excise to apply to the Appellate Tribunal.

2. zueniztfra nrnraa rcn tffm, +97s # rai w 3rqai--1 siafa feiffRa fg 3ru Ti IT#I -crcf~~* 3m c#l IDTI -qx xii 6.50/- 'Cfff cp[ .-llllllc1ll ~ RCl)c 'c11lT fflT ~ I

2. One copy of application or 0.1.0. as the case may be, and the order of the adjuration authority
shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-I in terms of the Court Fee
Act, 1975, as amended.

3. ft zca, Ura zyca vi ara 3r4tar mrnf@raw (arfff@e) Rrr46i), 1os2 i affa qi arr iifer mrcii
atRf av a fuii #6t GITT '!fr err 3naff fan urar ?y

3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. #rmr gr«ca, he€tr 3eu area viaa 341fr ,if@raw (a#a h uf 34ti hzai ii a#ctz3UT 2Ker
3/f@9Gara , r&yy Rt at 39n h 3iaiia f@arr«izn-2) 3/f@1fzra 2erg(2sty Rt izn 2s) fain: e&.e.2cry sit #r
far3rf@1fra, re&yr err cs 3iaiaRana ast a# arrr w{? ear fara qa-uf@ srm aar 3rfari,
arr fn sea arrh3ia sa #raart3rheaerfraatuu 3rf@aat
a#c&tr 3eu grviarah3iifa" 1l'f.irfcfiiJ;rrQ"~-,, ~~ Qr@rc;rt

(I) err 11 8t h 3ii feffa «n#

(ii) rdz sm # a aa «@r

(iii) rd smr feama4 h @zra 6 h 3iav 2zr zn#

_. 3rat arrfzr fnsz ear han f@fr (i. 2) 3rf@/fer#, 2014 h 3Fr "B" 9ft fcRfI'~~m trJ-ra'f

~~:1.falcf 3wfi 'Qcf 3fCfR;r cfi1'~o=itJ ~ I
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4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount specified Q
under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F of the
Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the Finance
Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay application and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.

(4)(i) z3rr huf3rd uf@nwr hwarsi area 3rzrar green zm vs fa1ea gt atai fnsa green 10%

op»rareru 3#l srgihaasfa(fa gt rsvsh 10% 2paru #rsraarl
(4)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of 10% of
the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
dispute."
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ORDER-IN-APPEAL

M/s. Vanikar Club, Near Municipal Ground, Mehsana- 384001 [for short 

'appellant] has filed this appeal against 010 No. 24/Ref/ST/DC/2016-17 dated 19.5.2016,

passed by the Deputy Commissioner, Service Tax Division, Gandhinagar, Ahmedabad-III

Commissionerate[for short - 'adjudicating authority' ].

2. Briefly stated, the appellant filed a refund claim of Rs. 3.55,933/- on 3.2.20 15.

in respect of the financial years 2006-07 to 2008-2009 in respect of service tax paid on

income received under membership fees, mandap keeper charges and coaching and training

fees. After scrutiny of the said refund claim, a letter dated 15.5.2015 was issued to the

appellant seeking clarification in respect bf some discrepancies. Thereafter, consequent to

a personal hearing on 22.3.2016 the adjudicating authority vide his impugned 010 dated

19.5.2016, rejected the refund on the following grounds:

• the activity carried out by the appellant fell under the taxable category of club's or
associations membership services, for which the appellant had obtained the service tax
registration;

• that the appellant club is a separate legal entity from the members;
·' that the taxability lies on service which is provided or to be provided in the instant case to

its members in relation to services for a subscription or any other charges;
• section 11 B of the Central Excise Act. 1944,read with Section 83 or the Finance Act, 1994

governs the refund of service tax; the applicability of section I1B ibid, cannot be denied
since the refund has been filed under this section; that section 11 B states that refund claim·
may be filed before the expiry of one year:

• that the refund claim filed on 3.2.2015 is hit by limitation period;
• as far as service tax refund in respect of mandap keeper service and health services is

concerned, since the service tax on member service is under dispute and not exempted. the
value of the same is to be calculated for gross value turnover;

• that it could not be established with relevant documentary evidences that 'club or
association service' is in respect of services provided exclusively to the members of the
club or to any person other than a bonafide member of the said club.

4. Feeling aggrieved, the appellant has filed this appeal on the grounds that:

(a) the main income of the appellant is membership fees, coaching and training fees;
that the club is providing service to its own members which is service to self: that
service to self is out of purview of service tax;
(b)that they paid tax in respect of mandap keeper and health services to be on a safer
side; that if service tax on member service is exempted the value in respect of mandap
keeper and health services would be below the exemption limit;
(c) that as the activity is undertaken by the association for an on behalf of the members,
it cannot be stated that the association provided the services to.its members;
(cl) the appellant being an association provide sports activities to the members only
which would be in the nature of self service and consequently would not attract service
tax;
(e) that they wish to rely on the case of Sports club of Gujarat [2010(20)STR 17].
[2013(31) STR 645], Cricket club of India '2015(40) STR 973], Federation of Indian
Chambers of Commerce and Industry [2015(38) STR 529], Matunga Gymkhana
[2015(38) STR 407], Green Environment Services Cooperative Society Limited
[2015(37) STR 961], Chiplun Nagari Sahkari Patsanstha [2015(40) STR 957, YMCA
(OIA No.141/1546dd 10.2.2016;
[f] th~t si1~c;.e::'.th~;p'e}.l'8{1t had erroneously collected the service tax from members ~
there is no question of-unjust enrichment;"paa



4- V2(MKS)44/STC-III/2-16-I 7

[g]that when service tax has not been payable which is not in dispute, the principle of
unjust enrichment is not applicable.

5. Personal hearing in the matter was held on 28.2.2017, wherein Ms.

R.IVI.Khandhar, CA, appeared on behalf of the appellant and reiterated the submissions

advanced in the grounds of appeal.

6. I find that there is a delay of 28 days in filing this appeal. The appellant has

filed a condonation of delay application, in this regard. In terms of proviso to section 35 of

the Central Excise Act, 1944, I condone the delay.

7. I have gone through the facts of the case, the appellant's grounds of appeal, and

the oral submissions made during the course of personal hearing. The question to be

decided in the present appeal is, whether the refund of the appellant rejected primarily on

the grounds of limitation, is correct or otherwise.

8. As far as the issue of rejection of refund on limitation goes, I have already

decided the matter in my OIA no. AHM-SVTAX-000-APP-225-16-17, dated 31.01.2017 in

the case of M/s. Orient Club of India. Being exactly similar I would like to reproduce the

operative part of the OJA, for ease of reference:

"7, To start with, I find that the adjudicating authority has rejected the
refund amount of ~64,67,363/- on account of limitation. In the case of
Sports Club of Gujarat vs Union of India, the Hon'ble High Court of
Gujarat had held that the levied Service Tax on Club and Association
Services vide Section 65(25a), Section 65(105)(zze) and Section 66 of·
the Finance Act, 1994 as incorporated by the Finance Act, 2005, to the
extent that the said provisions purport to levy Service Tax in respect of
services purportedly provided is held ultra vires, i.e. beyond the powers
and therefore, not legal, upholding the principle of mutuality. Thus, when
a service becomes ultra vires, i.e. not legal, the duty collected is to be
treated as a deposit and therefore, the refund of the same is not bound
by the principle of limitation. In this regard, the observation of Hon'ble
High Court of Gujarat in the case of Binani Cement Vs Union of India is
quoted below as head note;
"As levy of duty had been declared illegal, its collection could not take
colour of Additional Customs Duty, either mistakenly or illegally collected
It is not case of mere illegal or unlawful or irregularly collected Customs
duty- It is collection of duty without any authority of law, opposed to
Article 265 of the Constitution of India and is thus unconstitutional- In
such case, assessee is not bound by limitation under Customs Act, 1962
for claiming refund- Period of limitation prescribed under the Limitation
Act, 1963 is applicable". ..

-. ,>
m caas a co case [9zs er df$j shercourt served
that the period of limitation prescrredyfor recozery 'ofmoney pad under
a mistake of law is three years from;the date!hen hesiistake is known,sa &? gN u «« s /$7 +

\ ". /? "en2..:!i2-
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be it 100 years after the date of payment. This judgment has been
quoted and depended upon by the following judgment of the Andhra
Pradesh High Court.

In the case of U Foam Pvt Ltd vs Collector of Central Excise -1988 (36) E
L T 551(A P), the issue was that Revenue rejected the refund quoting the
time limit under Rule 11 of the Central Excise Rules, 1944, and Section
11B of the Central Excises Act, 1944. The high court held that "the period
of limitation to be applied is three years from the date when the assessee
discovered the mistake in the payment of duty, or from the date when it
came to the knowledge of the assessee that it is entitled to the refund".

In the case of Hexacom (I) Ltd vs CCE, Jaipur - 2003 {156) EL T 357 (Tri
-Del), the tribunal held that if any amounts are collected erroneously as
representing service tax, which is not in force, there is no bar to the
return of such amounts. The time limit under Section 11B of Central
Excise Act, 1944 does not apply. The tribunal observed the following,
"We have perused the records and heard both sides. It is not in dispute
that no Service Tax was leviable during the period in question. Therefore,
whatever payment was made did not relate to Service Tax at all. It was
merely an erroneous collection by DOT and payment by the appellants.
Therefore, provisions relating to refund of Service Tax, including those
relating to unjust enrichment, cannot have any application to the return
of the amount in question. It is further noted that provisions contained in
Section 11D of the Central Excise Act have not been made applicable to
Service Tax. Therefore, if any amounts are collected erroneously as
representing Service Tax, which is not in force, there is no bar to the
return of such amounts. The rejection of refund application was,
therefore, not correct".
In the case of CCE, Raipur vs. Indian Ispat Works Ltd -2006 (3) S TR
161 (Tri -Del), the Tribunal held that, "The department has allowed the
claim of the respondents for the period 16-11-97 to 1-6-98, but rejected
the refund claim for the previous period and subsequent period as time
barred. The rejection of the claim of refund is wrong as it can be seen
from the records, that the amount paid by the respondents is not a tax,
but an amount collected by the department without any authority of law".
In the case of CCE, Bangalore vs Motorola India - 2006 (206) E L T 90
(Kar), the high court has held that in the case of claim of refund,
limitation under Section 11B of Excise Act is not applicable since the
amount paid by mistake in excess of duty and such amount cannot be
termed as duty. Thus, the conclusion is clear that if a tax has been
collected which is not leviable at all, the time limit given in the tax laws
does not apply.

8. In view of above, I set aside the impugned order with consequential
relief to the appellants. 11

In view of the foregoing, the rejection of refund on limitation is not tenable.

However, I find that the adjudicating authority has in para 8.10 of the impugned

OIO made a remark that it could not be established with relevant documentary evidence

that the club or association in respect ofwhich the assessee has purportedly paid service tax

has been provided exclusively to the members. The principle of mutuality is applicable

only in case service is provided to clubs members. Since the adjudicating authority is not

convinced, the appellant is directed to produce all documentary and other evidences to

substantiate his claim in this regard.
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10. Lastly I find that refund in respect of mandap keeper and health services were

rejected on the grounds that since service tax on club or association is not exempted, they

were liable to pay services on the aforementioned two services. This was made rejecting

the appellant's claim that the value of these two services fell within the threshold

exemption limit. Since the Courts have already held that the service of club or-association

provided by the appellant to its members is ultra vires, the adjudicating authority will go

into the claim of the appellant _in respect of refund of service tax paid on these two services

and will examine the claim on merits, keeping in mind the judicial pronouncements in this

regard.

11. In view of the foregoing, the impugned 010 is set aside and the appeal is

allowed by way of remand. The adjudicating authority would follow the directions in para

9 and IO supra and also adhere to the principles of natural justice before deciding the issue.

Further as mentioned in para 8, the appellant is directed to cooperate with the adjudicating

authority and provide all necessary evidences to substantiate his claim.

12. 34ha4di err #rat 3rft f@arr 3qhsah fan srar l
12. The appeal filed by the appellant stands disposed of in above terms.

an@v?
(3'JTT ~fcfi'{)

3ITllrfi (~ - I)
.;)

Date :'?,().03.2017
Attested

t$
(Vinod Lukose)
Superintendent (Appeal-I),
Central Excise,
Ahmedabad.

By RPAD.
To,
M/s. Vanikar Club,
Near Municipal Ground,
Mehsana, Gujarat- 384001

Copy to:-

1. The Chief Commissioner, Central Excise. Ahmedabad Zone.
2. The Commissioner, Central Excise, Ahmedabad-llL ··:· . . ..
3. The Deputy/Assistant Commissioner, Service T~x,~6:1R{si:i1J~hlnc\hJnagar, Ahmedabad-111.
4 The Assistant Commissioner, System, Service 16$,#le@Gad-n1?
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